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Master and Servant-^Owner of Automobile — ^Liability for Driver 
Famished by Garage. — In Jimmo v. Frick, in the Supreme Court of 
Pennsylvania (January, 1917, 99 Atl. 1005), it was held that in an 
action against the owner of an automobile for injury from its op- 
eration by a chauffeur the relation of master and servant existed, 
and the owner was liable for the chauffeur's neligence, where the 
owner when he used the automobile procured a chauffeur from and 
selected by a garage, paying the garage therefor on a monthly ac- 
count, and the injury occurred while the chauffeur was driving the 
car back to the garage. The court said in part: 

"The defendant was the owner of the car. The relation of bailor 
and bailee existed between him and the automobile company for 
the purpose of storage of the car. It was operated by the defendant 
by a chauffeur. The bailee under its contract had no authority to 
operate the car and did not assume to do so. The company, in ac- 
cordance with its contract, selected one of its employees as a driver 
when the defendant desired to use his car, and the latter paid, in 
addition to the storage, a fixed sum per hour for his services. It is 
true that he was not paid for his services directly by Mr. Frick, but 
he received his compensation indirectly from Mr. Frick through the 
automobile company. The situation would not have been different 
had the company that morning put the car in charge of a chauffeur 
not regularly employed by it. The defendant had a license to op- 
erate the car. The car left the garage only by direction of the de- 
fendant and when he desired to use it, and from that time it was 
under the control of its owner by his chauffeur, who was required 
to obey all his orders in operating the car. He controlled the speed 
of the car and directed Gannon where to go from the time he left the 
garage until he returned the car to it. If Gannon disobeyed the de- 
fendant's orders, or for any other cause, the defendant could have 
discharged him from his service; or, if the defendant preferred an- 
other driver to operate the car, he could have dismissed Gannon and 
put the car in the charge of another chauffeur. If the automobile 
company selected a careless or inefficient driver, as soon as the fact 
was discovered the defendant not only had the right, but it was his 
duty, to dismiss him from his service. He could not discharge him 
from the service of the company, but from his own service in op- 
erating the car on that occasion. 

"It was clear, we think, that while Gannon was in the general em- 
ployment of the automobile company he was the servant of defend- 
ant as long as he had charge of and was operating the latter's car 
on the morning of the accident. A person may be in the employ- 
ment and pay of another person and yet not necessarily make the 
latter the master and responsible for his acts. The master is the 
person in whose business he is engaged at the time, and who has 
the right to control and direct his conduct (Berry's Law of Auto- 
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mobiles, § 597). The relation of master and servant was created 
between the defendant and the chauffeur, and as Ganpon was driv- 
ing the car on Prick's business at the time of the accident and was 
under Prick's control, the latter was responsible for the chauffeur's 
negligence. The principle controlling the case it well settled iy 
many authorities, and it is correctly stated in Kimball v. Cushman 
(103 Mass. 194, 4 Am. Rep. 528), where it is said: 

" 'It is not necessary that he should be shown to have been in 
the general employment of the defendant, nor that he should be 
under any special engagement of service to him, or entitled to * * f 
compensation from him directly. It is enough that at the time of 
the accident he was in charge of the defendant's property by his as- 
sent and authority, engaged in his business, and in respect to that 
property and business, under his control.' 

"The case is distinguished in its facts from Luckett v. Reighard 
(248 Pa. 24, 93 Atl. 773, Ann. Cas. 1916A, 662). In that case the de- 
fendant agreed for a stipulated sum not only to store the owner's 
machine, but also to deliver it at the owner's house and take it from 
the house to the garage. When, therefore, the machine was being 
taken to the owner's house or returned from the house to the garage 
bj' the defendant's driver, his agent, the machine was under the sole 
control of the defendant in the discharge of his contractual obliga- 
tion. In that case it was as much the defendant's duty to deliver 
the automobile at the house and return it to the garage as it was 
his duty to keep it on storag'e in the garage, and while the driver 
of the owner of the garage was taking it to or bringing it from the 
house, it was on the business and under the control of the garage 
keeper. In that case the accident occurred when the driver was 
bringing the machine from the house to the garage, and it was held 
that the owner of the garage was liable for the injury resulting from 
his chauffeur's negligence." 



Witnesses — Court Officials — Competency of Trial Judge.— Whether 
a judge may testify concerning a matter arising at a trial over which 
he presided is ably set forth in Hale v. Wyatt (N. H.), 98 Atl. 379, 
wherein Plummer, J., for the court says: "There is a great deal of 
discussion in the books as to whether a judge can testify in a trial 
over which he is presiding, but the better rule would seem to be 
that he cannot unless the evidence given is merely formal or undis- 
puted. People V. Miller, 2 Parker, C. R. R. 197; Rogers v. State, 60 
Ark. 76, 29 S. W. 894, 31 L. R. A. 465, 46 Am. St. Rep. 154; Mait- 
land V. Zanga, 14 Wash. 92, 44 Pac. 117. Neither should a judge be 
compelled to testify in a case as to matters before him in a previous 
trial of the same case. Welcome v. Batchelder, 23 Me. 85. We are, 
however, not aware of any case which holds that it is incompentent 
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